§78v

contained in a discussion and analysis of fi-
nancial condition by the management or in
the results of operations included pursuant
to the rules and regulations of the Commis-
sion;

(D) any statement of the assumptions un-
derlying or relating to any statement de-
scribed in subparagraph (A), (B), or (C);

(BE) any report issued by an outside re-
viewer retained by an issuer, to the extent
that the report assesses a forward-looking
statement made by the issuer; or

(F) a statement containing a projection or
estimate of such other items as may be spec-
ified by rule or regulation of the Commis-
sion.

(2) Investment company

The term ‘‘investment company’ has the
same meaning as in section 80a-3(a) of this
title.

(3) Going private transaction

The term ‘‘going private transaction’ has
the meaning given that term under the rules
or regulations of the Commission issued pur-
suant to section 78m(e) of this title.

(4) Person acting on behalf of an issuer

The term ‘‘person acting on behalf of an is-
suer’” means any officer, director, or employee
of such issuer.

(5) Other terms

The terms ‘‘blank check company’’, ‘‘rollup
transaction’, ‘“‘partnership”’, ‘‘limited liability
company’’, ‘‘executive officer of an entity”
and ‘‘direct participation investment pro-
gram’’, have the meanings given those terms
by rule or regulation of the Commission.

(June 6, 1934, ch. 404, title I, §21E, as added Pub.
L. 104-67, title I, §102(b), Dec. 22, 1995, 109 Stat.
753.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (¢)(1), (f), and (g),
was in the original ‘‘this title’’. See References in Text
note set out under section 78a of this title.

EFFECTIVE DATE

This section not to affect or apply to any private ac-
tion arising under this chapter or title I of the Securi-
ties Act of 1933 (15 U.S.C. 77a et seq.), commenced be-
fore and pending on Dec. 22, 1995, see section 108 of Pub.
L. 104-67, set out as an Effective Date of 1995 Amend-
ment note under section 77! of this title.

CONSTRUCTION
Nothing in section to be deemed to create or ratify
any implied right of action, or to prevent Commission,
by rule or regulation, from restricting or otherwise reg-
ulating private actions under this chapter, see section
203 of Pub. L. 104-67, set out as a note under section
78j-1 of this title.

§ 78v. Hearings by Commission

Hearings may be public and may be held be-
fore the Commission, any member or members
thereof, or any officer or officers of the Commis-
sion designated by it, and appropriate records
thereof shall be kept.

(June 6, 1934, ch. 404, title I, §22, 48 Stat. 901.)
TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
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such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 78w. Rules, regulations, and orders; annual re-
ports

(a) Power to make rules and regulations; consid-
erations; public disclosure

(1) The Commission, the Board of Governors of
the Federal Reserve System, and the other agen-
cies enumerated in section 78c(a)(34) of this title
shall each have power to make such rules and
regulations as may be necessary or appropriate
to implement the provisions of this chapter for
which they are responsible or for the execution
of the functions vested in them by this chapter,
and may for such purposes classify persons, se-
curities, transactions, statements, applications,
reports, and other matters within their respec-
tive jurisdictions, and prescribe greater, lesser,
or different requirements for different classes
thereof. No provision of this chapter imposing
any liability shall apply to any act done or
omitted in good faith in conformity with a rule,
regulation, or order of the Commission, the
Board of Governors of the Federal Reserve Sys-
tem, other agency enumerated in section
78c(a)(34) of this title, or any self-regulatory or-
ganization, notwithstanding that such rule, reg-
ulation, or order may thereafter be amended or
rescinded or determined by judicial or other au-
thority to be invalid for any reason.

(2) The Commission and the Secretary of the
Treasury, in making rules and regulations pur-
suant to any provisions of this chapter, shall
consider among other matters the impact any
such rule or regulation would have on competi-
tion. The Commission and the Secretary of the
Treasury shall not adopt any such rule or regu-
lation which would impose a burden on competi-
tion not necessary or appropriate in furtherance
of the purposes of this chapter. The Commission
and the Secretary of the Treasury shall include
in the statement of basis and purpose incor-
porated in any rule or regulation adopted under
this chapter, the reasons for the Commission’s
or the Secretary’s determination that any bur-
den on competition imposed by such rule or reg-
ulation is necessary or appropriate in further-
ance of the purposes of this chapter.

(3) The Commission and the Secretary, in
making rules and regulations pursuant to any
provision of this chapter, considering any appli-
cation for registration in accordance with sec-
tion 78s(a) of this title, or reviewing any pro-
posed rule change of a self-regulatory organiza-
tion in accordance with section 78s(b) of this
title, shall keep in a public file and make avail-
able for copying all written statements filed
with the Commission and the Secretary and all
written communications between the Commis-
sion or the Secretary and any person relating to
the proposed rule, regulation, application, or
proposed rule change: Provided, however, That
the Commission and the Secretary shall not be
required to keep in a public file or make avail-
able for copying any such statement or commu-
nication which it may withhold from the public
in accordance with the provisions of section 552
of title 5.
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(b) Omitted

(¢) Procedure for adjudication

The Commission, by rule, shall prescribe the
procedure applicable to every case pursuant to
this chapter of adjudication (as defined in sec-
tion 551 of title 5) not required to be determined
on the record after notice and opportunity for
hearing. Such rules shall, as a minimum, pro-
vide that prompt notice shall be given of any ad-
verse action or final disposition and that such
notice and the entry of any order shall be ac-
companied by a statement of written reasons.

(d) Cease-and-desist procedures

Within 1 year after October 15, 1990, the Com-
mission shall establish regulations providing for
the expeditious conduct of hearings and render-
ing of decisions under section 78u-3 of this title,
section 77h-1 of this title, section 80a-9(f) of this
title, and section 80b-3(k) of this title.

(June 6, 1934, ch. 404, title I, §23, 48 Stat. 901;
Aug. 23, 1935, ch. 614, §203(a), 49 Stat. 704; May 27,
1936, ch. 462, §8, 49 Stat. 1379; Pub. L. 88-467, §10,
Aug. 20, 1964, 78 Stat. 580; Pub. L. 94-29, §18, June
4, 1975, 89 Stat. 1565; Pub. L. 99-571, title I, §102(j),
Oct. 28, 1986, 100 Stat. 3220; Pub. L. 100-181, title
111, §§324, 325, Dec. 4, 1987, 101 Stat. 1259; Pub. L.
101-429, title II, §204, Oct. 15, 1990, 104 Stat. 940;
Pub. L. 103-202, title I, §107, Dec. 17, 1993, 107
Stat. 23561.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (c), was
in the original ‘‘this title’’. See References in Text note
set out under section 78a of this title.

CODIFICATION

Subsection (b), which required the Commission, the
Board of Governors of the Federal Reserve System, and
other agencies enumerated in section 78c(a)(34) of this
title, to each make an annual report to Congress on its
work for the preceding year, and to include certain
specified information in the reports, terminated, effec-
tive May 15, 2000, pursuant to section 3003 of Pub. L.
104-66, as amended, set out as a note under section 1113
of Title 31, Money and Finance. See, also, pages 143, 167,
172, and 190 of House Document No. 103-7.

AMENDMENTS

1993—Subsec. (b)(4)(C) to (K). Pub. L. 103-202, §107, re-
designated subpars. (E) to (G) and (I) to (K) as (C) to (E)
and (F) to (H), respectively, added a new subpar. (I),
and struck out former subpars. (C), (D), and (H). Prior
to amendment, subpars. (C), (D), and (H) read as fol-
lows:

‘(C) beginning in 1975 and ending in 1980, informa-
tion, data, and recommendations with respect to the
development of a national system for the prompt and
accurate clearance and settlement of securities trans-
actions, including a summary of the regulatory activi-
ties, operational capabilities, financial resources, and
plans of self-regulatory organizations and registered
transfer agents with respect thereto;

‘(D) beginning in 1975 and ending in 1980, a descrip-
tion of the steps taken, and an evaluation of the
progress made, toward the establishment of a national
market system, and recommendations for further legis-
lation it considers advisable with respect to such sys-
tem;

‘“(H) beginning in 1975 and ending in 1980, a descrip-
tion of the effect the absence of any schedule or fixed
rates of commissions, allowances, discounts, or other
fees to be charged by members for effecting trans-
actions on a national securities exchange is having on
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the maintenance of fair and orderly markets and the
development of a national market system for securi-
ties;”.

1990—Subsec. (d). Pub. L. 101-429 added subsec. (d).

1987—Subsec. (a)(1). Pub. L. 100-181, §324(1), inserted
‘‘or”’ before ‘‘any self-regulatory organization’ in last
sentence.

Subsec. (a)(3). Pub. L. 100-181, §324(2),
‘‘shall” after ‘‘section 78s(b) of this title,”.

Subsec. (b)(4)(F). Pub. L. 100-181, §325, substituted
“the” for “The”.

1986—Subsec. (a)(2). Pub. L. 99-571, §102(j)(1), (2), in-
serted ‘‘and the Secretary of the Treasury’ in three
places and ‘‘or the Secretary’s’ in one place.

Subsec. (a)(3). Pub. L. 99-571, §102(j)(3), (4), inserted
‘“‘and the Secretary’ in three places and ‘‘or the Sec-
retary’’ in one place.

1975—Subsec. (a). Pub. L. 94-29 designated existing
provisions as par. (1), inserted references to other agen-
cies enumerated in section 78c(a)(34) of this title, regu-
lations appropriate to implement the provisions of this
chapter for which the agencies are responsible, the
classification of persons, transactions, statements, ap-
plications, and reports, the prescribing of greater, less-
er, or different requirements for different classifica-
tions, and the non-liability of self-regulatory organiza-
tion, and added pars. (2) and (3).

Subsec. (b). Pub. L. 94-29 designated existing provi-
sions as par. (1), substituted ‘‘The Commission, the
Board of Governors of the Federal Reserve System, and
the other agencies enumerated in section 78c(a)(34) of
this title, shall each make an annual report to the Con-
gress on its work for the preceding year, and shall in-
clude in each such report whatever information, data,
and recommendations for further legislation it consid-
ers advisable with regard to matters within its respec-
tive jurisdiction under this chapter’’ for ‘“The Commis-
sion and the Board of Governors of the Federal Reserve
System, respectively, shall include in their annual re-
ports to Congress such information, data, and recom-
mendation for further legislation as they may deem ad-
visable with regard to matters within their respective
jurisdictions under this chapter. The Commission shall
include in its annual reports to the Congress for the fis-
cal years ended on June 30 of 1965, 1966, and 1967 infor-
mation, data, and recommendations specifically related
to the operation of the amendments to this chapter
made by the Securities Acts Amendments of 1964”°, and
added pars. (2) to (4).

Subsec. (¢). Pub. L. 94-29 added subsec. (c).

1964—Subsec. (b). Pub. L. 88-467 required the Commis-
sion in its annual reports to Congress for fiscal years
ending June 30, 1965, 1966, and 1967, to furnish informa-
tion, data, and recommendations specifically related to
the operations of the amendments to the Securities Ex-
change Act of 1934 made by the Securities Act Amend-
ments of 1964.

1936—Subsec. (a). Act May 27, 1936, inserted second
sentence.

inserted

CHANGE OF NAME

Section 203(a) of act Aug. 23, 1935, substituted ‘‘Board
of Governors of the Federal Reserve System” for ‘‘Fed-
eral Reserve Board’.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-429 effective Oct. 15, 1990,
with provisions relating to civil penalties and account-
ing and disgorgement, see section 1(c)(1), (2) of Pub. L.
101429, set out in a note under section 77g of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-571 effective 270 days after
Oct. 28, 1986, see section 401 of Pub. L. 99-571, set out as
an Effective Date note under section 780-5 of this title.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 9429 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.
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EFFECTIVE DATE OF 1964 AMENDMENT

Amendment by Pub. L. 88-467 effective Aug. 20, 1964,
see section 13 of Pub. L. 88-467, set out as a note under
section 78c of this title.

CONSTRUCTION OF 1993 AMENDMENT

Amendment by Pub. L. 103-202 not to be construed to
govern initial issuance of any public debt obligation or
to grant any authority to (or extend any authority of)
the Securities and Exchange Commission, any appro-
priate regulatory agency, or a self-regulatory organiza-
tion to prescribe any procedure, term, or condition of
such initial issuance, to promulgate any rule or regula-
tion governing such initial issuance, or to otherwise
regulate in any manner such initial issuance, see sec-
tion 111 of Pub. L. 103-202, set out as a note under sec-
tion 780-5 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 78x. Public availability of information

(a) “Records” defined

For purposes of section 552 of title 5 the term
“‘records’ includes all applications, statements,
reports, contracts, correspondence, notices, and
other documents filed with or otherwise ob-
tained by the Commission pursuant to this chap-
ter or otherwise.

(b) Disclosure or personal use

It shall be unlawful for any member, officer,
or employee of the Commission to disclose to
any person other than a member, officer, or em-
ployee of the Commission, or to use for personal
benefit, any information contained in any appli-
cation, statement, report, contract, correspond-
ence, notice, or other document filed with or
otherwise obtained by the Commission (1) in
contravention of the rules and regulations of the
Commission under section 552 of title 5, or (2) in
circumstances where the Commission has deter-
mined pursuant to such rules to accord con-
fidential treatment to such information.

(e) Confidential disclosures

The Commission may, in its discretion and
upon a showing that such information is needed,
provide all ‘“‘records’ (as defined in subsection
(a) of this section) and other information in its
possession to such persons, both domestic and
foreign, as the Commission by rule deems appro-
priate if the person receiving such records or in-
formation provides such assurances of confiden-
tiality as the Commission deems appropriate.

(d) Records obtained from foreign securities au-
thorities

Except as provided in subsection (e) of this
section, the Commission shall not be compelled
to disclose records obtained from a foreign secu-
rities authority if (1) the foreign securities au-
thority has in good faith determined and rep-
resented to the Commission that public disclo-
sure of such records would violate the laws ap-
plicable to that foreign securities authority, and
(2) the Commission obtains such records pursu-
ant to (A) such procedure as the Commission
may authorize for use in connection with the ad-
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ministration or enforcement of the securities
laws, or (B) a memorandum of understanding.
For purposes of section 552 of title 5, this sub-
section shall be considered a statute described
in subsection (b)(3)(B) of such section 552.

(e) Savings provision

Nothing in this section shall—

(1) alter the Commission’s responsibilities
under the Right to Financial Privacy Act (12
U.S.C. 3401 et seq.), as limited by section
78u(h) of this title, with respect to transfers of
records covered by such statutes, or

(2) authorize the Commission to withhold in-
formation from the Congress or prevent the
Commission from complying with an order of
a court of the United States in an action com-
menced by the United States or the Commis-
sion.

(June 6, 1934, ch. 404, title I, §24, 48 Stat. 901;
Aug. 23, 1935, ch. 614, §203(a), 49 Stat. 704; Pub. L.
94-29, §19, June 4, 1975, 89 Stat. 158; Pub. L.
101-550, title II, §202(a), Nov. 15, 1990, 104 Stat.
2715.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this title”. See References in Text note set
out under section 78a of this title.

The Right to Financial Privacy Act, referred to in
subsec. (e)(1), probably means the Right to Financial
Privacy Act of 1978, title XI of Pub. L. 95-630, Nov. 10,
1978, 92 Stat. 3697, as amended, which is classified gen-
erally to chapter 35 (§3401 et seq.) of Title 12, Banks and
Banking. For complete classification of this Act to the
Code, see Short Title note set out under section 3401 of
Title 12 and Tables.

AMENDMENTS

1990—Subsec. (b). Pub. L. 101-550, §202(a)(1), struck
out at end ‘“Nothing in this subsection shall authorize
the Commission to withhold information from the Con-
gress.”

Subsecs. (¢) to (e). Pub. L. 101-550, §202(a)(2), added
subsecs. (c) to (e).

1975—Subsec. (a). Pub. L. 94-29 substituted ‘‘For pur-
poses of section 552 of title 5, the term ‘records’ in-
cludes all applications, statements, reports, contracts,
correspondence, notices, and other documents filed
with or otherwise obtained by the Commission pursu-
ant to this chapter or otherwise’ for ‘“‘Nothing in this
chapter shall be construed to require, or to authorize
the Commission to require, the revealing of trade se-
crets or processes in any application, report, or docu-
ment filed with the Commission under this chapter’.

Subsecs. (b), (¢). Pub. L. 94-29 redesignated subsec. (c)
as (b) and substituted ‘‘application, statement, report,
contract, correspondence, notice, or other document
filed with or otherwise obtained by the Commission (1)
in contravention of the rules and regulations of the
Commission under section 552 of title 5, or (2) in cir-
cumstances where the Commission has determined pur-
suant to such rules to accord confidential treatment
for such information. Nothing in this subsection shall
authorize the Commission to withhold information
from Congress’ for ‘‘application, report, or document
filed with the Commission which is not made available
to the public pursuant to subsection (b) of this section:
Provided, That the Commission may make available to
the Board of Governors of the Federal Reserve System
any information requested by the Board for the purpose
of enabling it to perform its duties under this chapter’.
Former subsec. (b), providing for written objection to
public disclosure of information, was struck out.
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